VARIOUS County

District VARIOUS

TEXAS TRANSPORTATION COMMISSION

MINUTE ORDER Page1of 1

The Texas Transportation Commission (commission) finds it necessary to propose
amendments to §15.54, to be codified under Title 43, Texas Administrative Code, Part |, relating to
congtruction and federd, state, and local participation in highway improvement projects.

The proposed amendments and the preamble to the amendments, attached to this minute
order as Exhibits A and B respectively, are incorporated by reference as though set forth at length
verbatim in this minute order.

IT IS THEREFORE ORDERED by the commission that the amendments to §815.54 are
proposed for adoption and are authorized for publication in the Texas Register for the purpose of
receiving public comments.

The executive director is directed to take the necessary steps to implement the actions as
ordered in this minute order, pursuant to the requirements of the Administrative Procedure Act,
Government Code, Chapter 2001.

Submitted and reviewed by: Recommended by:
Director, Design Division Executive Director
108731 DEC1301
Minute Date
Number Passed
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SUBCHAPTER E. FEDERAL, STATE, AND LOCAL PARTI Cl PATI ON
8§15.54. Construction.

(a) Purpose. This section describes the conditions under
whi ch state, federal and local financing of construction costs
are to be shared.

(b) Funding. Construction costs may be funded by the
commi ssion at the entire expense of the departnent, with | ocal
participation, and/or wth federal participation, as described
in 815.55 of this title (relating to Construction Cost
Participation), and in accordance with criteria set forth by
federal and state |law and regul ations. The |ocal government
shal | al so be responsible for the total cost of any work
i ncluded which is ineligible for federal or state participation
as specified in 815.52 of this title (relating to Agreenents).

(c) Sidewal ks. The departnment will also provide for
si dewal k construction, acconplished in accordance with the
requi renents of the Anericans with Disabilities Act and ot her
applicable state and federal |aws, on designated state highway
syst em rout es:

(1) when replacing an existing sidewalk;

(2) where highway construction severs an existing
si dewal k system (the state will make connections w thin highway
right of way to restore sidewal k systemcontinuity); or

(3) where pedestrian traffic is causing or is expected to

cause a safety conflict.

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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(d) Control of Access [onFreeway—Minlanes].

(1) Designation. Al facilities to be devel oped as

freeways or relief routes shall be designated by the commi ssi on

as controll ed access hi ghways pursuant to Transportati on Code,

Chapter 203. The departnent may al so desi ghate di screte areas

of control of access on non-controlled access state hi ghway

facilities as necessary to facilitate the flow of traffic and

pronote the public safety and wel fare.

(2) Access to controlled access hi ghways.

(A) Existing access. It is the intent of the

depart ment when devel opi ng expanded controll ed access facilities

that if a property owner has access to the systemprior to the

expansi on, that property owner woul d have access to a frontage

road on the system after devel opnent. Exceptions under this

provi sion woul d be for unusual safety or circuity situations.

(B) New access. Public or private access will not be

allowed to controll ed access hi ghways or frontage roads, except

where a frontage road is provided under paragraph (3)(A) (i) (II1)

or (3)(B)(i)(lll) of this subsection or the conm ssi on approves

a site specific exception.

(i) Request for exception. Approval for a site

specific exception to allow access rights to a facility nmust be

approved by the comm ssion prior to accepting any funds or

consi deration for engi neering, devel opnent, or construction of

frontage roads for which there is an anticipation of allow ng

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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access rights. Any cost of traffic studies of access appraisals

requi red under this section shall be at the sol e expense and

ri sk of those naking the request.

(ii) Approval. The comm ssion may approve an

exception after considering:

(1) inpacts on the safety and operation of the

state highway corridor as justified by an engi neering study

approved by the departnent;

(I1) significant prior commtnents or devel opnent

wor k based on the previous frontage road policy; and

(I'11) whether access is judged to be in the best

interest of the state.

(C) Disposal of access rights. Wen the comm ssion

approves a rel ease of access control to property adjoining the

facility, the sale or disposal of access rights shall be

acconplished in accordance with 8821.101-21.104 of this title

(relating to Disposal of Real Estate Interests).

(3) Frontage road provision.

(A) New |l ocation freeways and relief routes. For new

| ocation freeways and relief routes, it is the intent of the

departnent not to construct frontage roads.

(i) The departnent nay approve frontage road

constructi on when the executive director or designee determn nes

t hat :

(1) short sections of frontage road are needed to

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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i nprove the safety and operations of the main travel |anes;

(I'l) the geonetric design of an interchange

requi res the provision of a short section of frontage road for

oper ati onal purposes;

(I1'l) there is no other feasible neans to resolve a

| andl ock condition on the renai nder of a parcel of |and that has

a value that exceeds the cost of the frontage road;

(IV) there is no other feasible nmeans to restore

circulation of local traffic due to state or | ocal roads or

streets being severed; or

(V) frontage roads would be beneficial to the

safety and operation of the state highway corridor or the | ocal

road systemas justified by an engi neering study approved by the

depart nent.

(i1) The conm ssion nay approve frontage road

constructi on when they determ ne that such construction is in

the best interest of the state.

(B) Existing facilities designated as controlled

access. For existing freeways and other facilities designated

as controlled access, it is the intent of the departnent not to

construct new or additional frontage roads.

(i) The departnent nmay approve frontage road

constructi on when the executive director or designee determn nes

t hat :

(1) short sections of frontage road are needed to

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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i nprove the safety and operations of the main travel |anes;

(I'1) the geonetric design of an interchange

requi res the provision of a short section of frontage road for

oper ati onal purposes;

(I'l'l1) the anticipated cost to purchase the right of

access control woul d exceed the cost of the frontage road;

(I1V) there is no other feasible neans to restore

circulation of local traffic due to state or | ocal roads or

streets being severed; or

(V) frontage roads would be beneficial to the

safety and operation of the state highway corridor or the | ocal

road systemas justified by an engi neeri ng study approved by the

depart nent.

(i1) The conm ssion nay approve frontage road

constructi on when they determ ne that such construction is in

the best interest of the state.

(4) Backage roads.

(A) For purposes of this paragraph, “backage road”

neans a local street or road that is generally parallel to an

arterial highway but that does not abut the highway right of

way. Direct access for businesses or properties |ocated between

t he hi ghway and the backage road is provided to the backage road

rather than the hi ghway. Backage roads al so provide access to

properties |located on the opposite side of the backage road from

t he hi ghway.

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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(B) In those instances where backage roads are

necessary to restore circulation or can be utilized as a neans

to resolve a | andl ock condition on a remai ning parcel of |and,

backage roads may be included in the freeway construction

project on a standard participation basis as established in

Appendi x A of 815.55(c) of this subchapter. Conm ssion approval

shall be obtained prior to the departnent entering into any

agreenents to provi de backage roads in conjunction with a

department project. Backage roads will not be considered

service projects as defined in 815.56 of this subchapter.

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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NOTE: Additi ons underlined
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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NOTE: Additi ons underlined
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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NOTE: Additi ons underlined
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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. ol \ ]

(e) Drainage Construction Costs.

(1) In general, it shall be the duty and responsibility
of the departnent to construct, at its expense, a drainage
systemw thin state highway right of way, including outfalls, to
accomodate the storm water which originates within and reaches
state highway right of way fromnaturally contributing drai nage
ar eas.

(2) \Where a drainage channel, man-nade, natural, or a
conmbi nation of both, is in existence prior to the acquisition of
hi ghway right of way, including right of way for w dening the
hi ghway, it shall be the duty and responsibility of the state to
provide for the construction of the necessary structures and/or
channel s to adjust or relocate the existing drainage channel in
such a manner that the operation of the drainage channel wl|
not be injured. The construction expense required shall be

consi dered a construction item The acquisition of any |and

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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required to acconplish this work shall be considered a right of
way item wth cost participation to be in accordance with
815.55 of this title (relating to Constructi on Cost
Parti ci pation).

(3) Where an existing highway crosses an existing
dr ai nage channel, and a political unit or subdivision with
statutory responsibility for drai nage devel ops a drai nage
channel to inprove its operation, both upstream and downstream
fromthe highway, and after the state establishes that the
drai nage plan is logical and beneficial to the state hi ghway
system and there is no stormwater being diverted to the
hi ghway | ocation froman area which, prior to the drai nage pl an,
did not contribute to the channel upstream of the hi ghway, and
after construction on the drai nage channel has begun or there is
sufficient evidence to insure that the drainage plan will be
i npl enented, the departnent, at its expense, shall adjust the
structure and/or channels within the existing highway right of
way as necessary to accommopdate the approved drai nage pl an.

(4) Where a state highway is in existence, and there is a
desire of others to cross the existing highway at a place where
there is not an existing crossing for drainage, then those
desiring to cross the highway nmust provide for the entire cost
of the construction and mai ntenance of the facility which wll
serve their purpose while at the sanme tine adequately serving

the highway traffic. The design, construction, operation, and

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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mai nt enance procedures for the facility within state hi ghway
right of way nust be acceptable to the departnent.

(5) I'n the event the I ocal governnent involved expresses
a desire to join the departnent in the drai nage systemin order
to divert drainage into the system the |ocal governnent shal
pay for the entire cost of collecting and carrying the diverted
water to the state’s system and shall contribute its
proportional share of the cost of the systemand outfall based
on the cubic feet per second of additional water diverted to it
when conpared to the total cubic feet per second of water to be
carried by the system The |ocal governnment requesting the
dr ai nage diversion shall indemify the state against or
ot herwi se acknow edge its responsibility for danages or clains
for damages resulting from such diversion

(f) Hi ghway adjustnments for reservoir construction

(1) Where existing highways and roads provide a
satisfactory traffic facility in the opinion of the departnent
and no immedi ate rehabilitation or reconstruction is
contenplated, it shall be the responsibility of the reservoir
agency, at its expense, to replace the existing road facility
di sturbed by reservoir construction in accordance with the
current design standards of the departnent, based upon the road
classification and traffic needs.

(2) VWhere no highway or road facility is in existence but

where a route has been designated for construction across a

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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proposed reservoir area, the departnent will bear the cost of
constructing a satisfactory facility across the proposed
reservoir, on a line and grade for normal conditions of
t opography and stream flow, and any additional expense as may be
necessary to construct the highway or road facility to Iine and
grade to conply with the requirenments of the proposed reservoir
shal | be borne by the reservoir agency.

(3) I'n soil conservation and flood control projects
i nvol ving the construction of flood retarding structures where a
hi ghway or road operated by the departnent will be inundated at
| ess than cal cul ated 50-year frequencies by the construction of
a floodwater retarding structure, it will be expected that the
soil conservation service or one of its cooperating agencies
wi I I provide funds as necessary to raise or relocate the road
above the water surface el evati on which m ght be expected at 50-
year intervals. In those cases where a highway or road operated
by the departnment will not be inundated by floods of |ess than
50-year cal cul ated frequency, it will be the purpose of the
departnent to underwite this hazard for the general welfare of
the state and continue to operate the road at its existing
el evation until such tine as interruption and i nconvenience to
hi ghway travel may necessitate raising the grade.

(g) Irrigation crossings.
(1) Where an irrigation facility is in existence prior to

t he acquisition of highway right of way, including right of way

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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for w dening, and the highway project will interfere with such a
facility, the follow ng provisions shall govern.

(A) If, at the place of interference, the irrigation
facility consists primarily of an irrigation canal which crosses
the entire width of the proposed right of way, this shall be
considered a crossing and it shall be the duty and
responsibility of the departnent to construct and maintain an
adequat e structure and to nmake the necessary adjustnents or
rel ocations of mnor |laterals and punps, etc., associated with
the crossing, in such a manner that the operation of the
irrigation facility will not be injured. The construction work
at a crossing will be considered a construction itemwth the
expense to be borne by the departnent. The acquisition of any
land required to acconplish the adjustnents and/or relocation
shall be a right of way consideration.

(B) Any irrigation facility encountered which does not
cross the right of way and consists primarily of a |ongitudinal
canal and/or associated irrigation appurtenances such as punps,
gates, etc., which nust be renoved and rel ocated shall be
considered a right of way item

(O In those cases where both crossing and | ongitudi nal
adj ustnments or relocation of irrigation facilities are
encount ered, each segnent shall be classified in accordance with
subpar agraph (A) and (B) of this paragraph.

(2) Where a highway is in existence, and there is a

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM

HOU:713948.1



© 00 N oo o A~ wWw N P

N B R R R R R R R R
O © o ~N o U A W N B O

Texas Departnent of Transportation Page 15 of 15
Transportation Pl anning and Programm ng

desire of others to cross the existing highway with an
irrigation facility at a highway point where there is not an
existing crossing facility, then those desiring to cross the

hi ghway nmust provide for the entire cost of the construction and
mai nt enance of the irrigation facility which will serve their
purpose while at the sane tinme adequately serve the highway
traffic. The design, construction, operation, and mai ntenance
procedures for the facility within highway right of way nust be
acceptable to the departnent.

(h) Continuous and safety lighting systens and traffic
signals. For the installation, maintenance, and operation of
continuous and safety lighting systenms and traffic signals, the
| ocal governnment shall be responsible for providing matching
funds as shown in Appendi x A of 815.55 of this title (relating
to Construction Cost Participation), except as adjusted under
that section. Such installation, maintenance, and operation
shal |l be acconplished in accordance with 825.5 of this title
(relating to Installation, Operation, and Maintenance of Traffic
Signals) and 825.11 of this title (relating to Continuous and

Saf ety Lighting Systens).

NOTE: Additi ons underlined Exhibit A
Deletions in | ]
Dat e: 12/ 7/ 01 8: 30 AM
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Proposed Preanbl e
The Texas Departnent of Transportation proposes amendnents to
815. 54, Construction, concerning federal, state, and | ocal

participation in highway inprovenment projects.

Transportati on Code, Chapter 203, provides that the Texas
Transportati on Comm ssion (conm ssion) may |ayout, construct,

mai ntai n, and operate a nodern state hi ghway system wth
enphasi s on the construction of controlled access highways. To
pronote public safety, facilitate the novenent of traffic,
preserve the public's financial investnment in highways, and
pronot e national defense, the comm ssion may convert where
necessary an existing street, road, or highway into a controlled
access highway in accordance with nodern standards of speed and

saf ety.

This chapter also authorizes the conmi ssion to designate a state
hi ghway as a control |l ed access hi ghway, deny access to or froma
controll ed access hi ghway, designate the |ocation, type and

extent of access to be permitted to a controlled access hi ghway,
and to close a public or private way at or near its intersection

with a controlled access hi ghway.

Due to the significant cost associated with the construction and
mai nt enance of controll ed access highways, it is inperative that

they provide maximumtraffic handling capacity for as |ong as

OocC: 12/7/01 2:00 PM Exhibit B
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practical. Adjacent devel opnent and access points al ong
control |l ed access highways contribute to congestion and early
deterioration of the operation of the main travel |anes, thereby
reducing the ability of the state highway systemto safely and
efficiently nove higher volunes of traffic. By limting
construction of new frontage roads, it is anticipated that the
capacity of the main travel lanes will be preserved by pronoting
future devel opnent al ong parallel or perpendicular facilities.
In addition, limting the construction of new frontage roads
will allow scarce state highway funding to be used to address

ot her needed hi ghway i nprovenent projects across the state.

The anendnents renove the consideration of funding for a
frontage road in 815.54(d)(3) through (5) fromthe decision of
whether to build a frontage road. Elimnation of these
paragraphs will ensure adm nistrative authorization of all new
frontage road construction in the state and provide nore conci se
requi rements for inclusion of frontage road construction and
provi sions for added access to new and existing controlled

access facilities.

The amendnents state that it is the intent of the departnent to
not construct frontage roads on new or existing controlled
access facilities unless approved by the executive director or
desi gnee. Frontage road constructi on may be approved when

needed to inprove the safety and efficient operations of the

OocC: 12/7/01 2:00 PM Exhibit B
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state highway corridor, there is a need to resolve a |andl ock
condition on the remainder of a parcel of |and that has a val ue
t hat exceeds the cost of the frontage road, or if the cost to
purchase the right of access control woul d exceed the cost of
the frontage road. Frontage roads may al so be constructed when
needed to restore local circulation due to roads or streets
bei ng severed. The conm ssion nmay approve additional frontage
roads when construction is determined to be in the best interest

of the state.

Where the departnment owns the right of access control, public or
private access will not be allowed to controlled access

hi ghways, including frontage roads, from abutting property
except in certain circunstances. Access to a specific property
will be allowed when a frontage road is constructed to resolve a
| andl ock condition for that property or because the cost to
purchase the access rights to that property was too great.

O herwi se, the comm ssion may approve a site specific exception
to all ow access after considering the safety and operation of
the state highway corridor, prior commtnents or devel opnent
based on the previous frontage road policy, and whether such
access is determined to be in the best interest of the state.
Such site specific exceptions nust be approved by the comm ssion
prior to the departnent accepting any funds or consideration for
engi neering, devel opment, or construction of frontage roads

where it is anticipated that additional access will be

OocC: 12/7/01 2:00 PM Exhibit B
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requested. All cost associated with preparing the request shal

be at the sol e expense of the requestor.

James Bass, Director, Finance Division, has determ ned that for
the first five-year period the amendnents are in effect, there
will be no direct fiscal inplications for state or |oca
governnments as a result of enforcing or admnistering the
anendnents. There are no antici pated econom c costs for persons

required to conply with the anmendnents as proposed.

Kennet h Bohusl av, Director, Design Division, has certified that
there will be no significant inpact on | ocal econom es or

overal |l enploynent as a result of enforcing or adm nistering the
amendnents as future devel opnent may occur along parallel or
perpendi cul ar facilities. By not encouragi ng devel opnent
fronting the state highway corridor, freeway capacity wll be
mai ntai ned for |onger periods of tinme and system expansi on can

be accomplished with fewer inpacts to devel oped property.

M . Bohusl av has al so determ ned that for each year of the first
five years the anmendnents are in effect, the public benefits
anticipated as a result of enforcing or adm nistering the
anmendnments will be to provide savings to the state by not
constructing frontage roads along controlled access facilities
and that mainlane capacity will be further preserved by this

effort. There will be no adverse effect on small busi nesses.

OocC: 12/7/01 2:00 PM Exhibit B
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Pursuant to the Adm nistrative Procedure Act, Government Code,
Chapter 2001, the Texas Departnent of Transportation wll
conduct six public hearings to receive comments concerning the
proposed anendnents. Each public hearing will begin at 4:00
p.m local tine and |ast at |least until 6:00 p.m on the

follow ng dates and at the follow ng | ocations:

January 8, 2002: City of San Antoni o Council Chanbers; Mini ci pal
Pl aza Buil ding, 103 Main Plaza; San Antoni o, Texas 78205.

January 15, 2002: Irving Arts Center; 3333 North MacArt hur

Boul evard; Irving, Texas 75062.

January 18, 2002: Houston-Gal veston Area Council (HGAC); 3555

Ti mons Lane; Houston, Texas 77027.

January 22, 2002: Lubbock Chamber of Conmerce; 1301 Broadway;
Lubbock, Texas 79401.

January 23, 2002: MAIlen Tourist Center; 1300 South 10th
Street; MAIIlen, Texas 78501.

January 24, 2002: Ysleta |Independent School District (Yl SD)
Adm ni strative Ofice; 9600 Sins Drive; El Paso, Texas 79925.

OocC: 12/7/01 2:00 PM Exhibit B
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These public hearings will be conducted in accordance with the
procedures specified in 43 TAC 81.5. Prior to each hearing,
depart ment enpl oyees will be avail able beginning at 2:00 p.m to
conduct an open house where informal discussion can occur to
further clarify the proposed anendnents. Comments nmade to
departnent staff during the open house will not be considered
part of the public comment made regardi ng these proposed
anmendnments. Those desiring to make official comrents or
presentations may register starting at 2:.00 p.m Any interested
persons may appear and offer comrents, either orally or in
writing; however, questioning of those making presentations wll
be reserved exclusively to the presiding officer as may be
necessary to ensure a conplete record. Wiile any person with
pertinent comments will be granted an opportunity to present
them during the course of the hearing, the presiding officer
reserves the right to restrict testinmony in terns of time and
repetitive content. Organizations, associations, or groups are
encouraged to present their commonly held views and identical or
simlar coments through a representative nmenber when possi bl e.
Comments on the proposed text should include appropriate
citations to sections, subsections, paragraphs, etc. for proper
reference. Any suggestions or requests for alternative | anguage
or other revisions to the proposed text should be submtted in
witten form Presentations nust remain pertinent to the issues
bei ng di scussed. A person may not assign a portion of his or

her tinme to another speaker. Persons with disabilities who plan
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to attend this neeting and who may need auxiliary aids or
services such as interpreters for persons who are deaf or
hearing inpaired, readers, large print or Braille, are requested
to contact Randall Dillard, Director, Public Information Ofice,
125 East 11th Street, Austin, Texas 78701- 2483, 512/ 463-8588 at
| east two working days prior to the hearing so that appropriate

servi ces can be provi ded.

Witten comments on the proposed anendnents nmay be submtted to
Kennet h Bohusl av, Director, Design Division, 125 East 11lth
Street, Austin, Texas 78701-2483. The deadline for receipt of

comments is 5:00 p.m on February 4, 2002.

The amendnents are proposed for adoption under Transportation
Code, 8201. 101, which provides the Texas Transportation
Comm ssion with the authority to establish rules for the conduct

of the work of the Texas Departnent of Transportation.

No statutes, articles, or codes are affected by the proposed

anendment s.
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